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zRl r?gr tier# f@ail

("©") Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-138/2022-23 and 03.03.2023

(if)
i:rrfta"~ T8TT / aft sfergrmar, erg (srfta)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st adR f2rial
('cf)

Date of issue
06.03.2023

Arising out of Order-In-Original No. 51/ADJ/GNR/PMT/2021-22 dated 27.03.2022 passed

(s-) by the Deputy Commissioner, CGST, Division-Gandhinagar, Gandhinagar

Commissionerate

27 40aaaf# rfl1=f 3TR "9dT / M/s Joy Baxi & Associates, 603, Shalin Complex,
(-=er) Name and Address of the

Appellant Sector-11, Gandhinagar, Gujarat-382011

t? arfaz aft-s±gr k ariagrrra#a 2 it az< st±r ah frznfrf Rt aarg TE TT
srf@elat#t srfha rrar glerwra rgrmmar&, #afaer fa«a gt amar?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sra rat arglrur 3la:
Revision application to Government of India:

(1) aftsqraa ga sf@fqu, 1994 Rt arr zraa fa aarg mg tutapt arr #t
GT-nT k qrcg# # siasiagterwr 3r4a 3fl tlm, st«aal, fe@a ia(a4,a fer,
atft if, sRia {tra, iami, +{ff: 110001Rtsfl if@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(4) af?r flzf amasa ft z(far tarft rssrtr rr ala ? zn ff
o_g I l I I kznssrt I ,( if" -i::rA" i;f ~ §0: "l=f1lf if", "ll"T aft sro -s I l I I ,( z suerat?zag fast cfi I {© I rl if
farssritgtm Rt4fa atr & zn

- In case of any loss of goods where the loss occur in transit from a factory to a
·, ~ ehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

("©") mra h arg fa#ftrr 7ear if £J rm a BTT1 "CR: m BTT1 ~ ftj f.hi Yu 1 ii 3qzatr green# Ta "CR:

3qr«a graRaetr sahatgff ugaratRaffaa z
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ··amr=r '3t9 1aa Rt sar< gemgar aRu its4€rhfz tr n&? attn srr its
enrr vi far a a(fem nrgr, sfh ta uRa twraarfa zf@Rau (i 2) 1998
arr 109 arr fga fg rg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) aharea tea (fa) Raaral, 2001a 9 eh siafa Fclf.-lR@ m~~-8 # cTT
-srfcr:rr #, 9)fa an?gr a 4fr star fa fail# cTTrf mt ? fl«qr-r?gr vi st star #t cTT-cTT
faat tr 5fa zaa fat star afgql # rzr rat < mr gff h ziaifa ua 35
faeaffa Rra gram ?a ah arr €tr-6 arr Rr fa st z)fr afgu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed foe as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

( 3) Rfcl\JJ3mar hrzr sgira g4 are sr? a3a ~tatst 200 / - cfil1f~ tr
srg sit azt jag ,(cfi fl "Q,91~ -?I-~ "@" "ctT 10 00 / - tr cfil1f~ tr~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tr gees, ah{h s«graa geaqi eara4ll ztrarf@tar h 7Ra sfh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

0

(1) alaqlar gs sf2f, 1944 tT 35-40/35-< 4 siaia:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2)
3qrar g[ea viaraflt urn1f@aw (Ree) fr uf@au 2fr ff0ar,ztal ii 24 tar,

azu +aa , ra, taa(r, zarara-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

·:"-:>'""",...~ ·· he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
.. cribecl under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
. ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favoun.of Asstt. Regista.J.}1of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4fz?gra&ngii mrrar ztar ?at re#agr a fu Ria mr ratsg
infar mar al@u aszr a zta zu sf f fat 4€lqi au a fu rnfrf sf@ft
+naf?2rwr #Rt g43fl zararrat Rtu# 3rearfrstar&l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) r4la gr«cm sf@fr 1970 qnt stf@er ftgal -1 eh siaifr f.:tmftcf fc\,q; 31¥R~
ea Trqsr?gr zrnftf [din qtfelard # stara r@2lat ua 7Ra+s6.50 ##r(4r

gen f@meam2trRe 1

One copy of application or O.I.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

Q scheduled-I item of the court fee Act, 1975 as amended.

(5) <3 iif@at #t Riotaar fail Rt sit sft tr zaffahr star ? wt flat
gen, ta sgrar greenqi atazffta +nrarf@mu (4taffaf@) tr, 1982 #ff@a ?t
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) fir gr«a, ?t4 3qr«aa qi hara sfrat@law (fee) h ufa stt ahre
i air (Demand) vis (Penalty) cfiT 10% a nu#ar zfaf ?t zt«i, sf@aa pfnr
10~~i, (Section· 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a#rsr gr# z#ear4 h siaf, sf@agt a{r ft -i:rM (Duty Demanded) 1·

(1) is (section) 11D h azafaff« afgr ;
(2) fr+a@z#Ree ftufu'lf;
(3) ad fez faith fa 6 hazer«rf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) zr z2gr7fasrf@au ker szi gtr zrar gcrzr au Pct c11Ra it'm -i:inr fc\,q; mi:
gear %# 10% parr sit sztha ave faaR@a gt aavs10% {at r Rt sr aft ?

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/1150/2022

rR]ft am?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Joy Baxi & Associates, 603, Shalin

Complex, Sector-11, Gandhinagar-382011, (hereinafter referred to as the "appellant")
against Order-In-Original No.51/ADJ/GNR/PMT/2021-22, dated 29.03.2022 [hereinafter

referred to as the "impugned order"], passed by the Deputy Commissioner, CGST & C.Ex.,

Division-Gandhinagar, Commissionerate: Gandhinagar [hereinafter referred to as the

"adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ABUPB0451HST001 for providing taxable services viz. Chartered

Accountant services. As.per the information received from the Income Tax department,

discrepancies were observed in the total income declared in Income Tax Returns/26AS,

when compared with Service Tax Returns of the appellant for the period FY. 2014-15. In

order to verify the said discrepancies as well as to ascertain the fact whether the O
appellant had discharged their Service Tax liabilities during the period FY. 2014-15,

letters/ emails were issued to them by the department. The appellant failed to file any

reply to the query. It was also observed by the Service Tax authorities that the appellant

had not declared actual taxable value in their Service Tax Returns for the relevant period.

It was also observed that the nature of services provided by the appellant were covered

under the definition of 'Service' as per Section 65B(44) of the Finance Act, 1994 , and

their services were not covered under the 'Negative List' as per Section 66D of the

Finance Act,1994. Further, their services were not exempted vide the Mega Exemption

Notification No.25/2012-S.T., dated 20.06.2012 (as amended). Hence, the services

provided by the appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service Tax

liability of the appellant for the FY. 2014-15 was determined on the basis of value of

difference between 'Sales of Services under Sales/Gross Receipts from Services (Value

from ITR/ Amount credited under 194C, 194H, 1941, 194J)' as provided by the Income

Tax department and the 'Taxable Value' shown in the Service Tax Returns for the

relevant period as per details below:

TABLE
(Amount in Rs.)

0

Period

. .

Value of Value of "Total Value of
Services Amount paid/ Services

declared in credited under provided as
ITR 194C, 194H, per Service

1941, 194]" Tax Returns
1) 2) (3)

76,23,497 78,64,468 65,47,595

Highest
Difference

(2) - (3) = (4)

13,16,873

Rate of Service Tax
Service Tax alongwith
[Including Cess

Cess] Demanded

(5) (6)

12.36 % 1,62,764
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F No. GAPPL/COM/STP/1150/2022

4. The appellant was issued a Show Cause Notice vide F.No. IV/16-09/TPI/PI/Batch

3B/2018-19/Gr.III, dated 25.06.2020, wherein it was proposed to:

► Demand and recover Service Tax amount of Rs. 1,62,764/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act,1.994;

► Impose penalty under Section 77 and 78 of the Finance Act, 1994.

5. The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

► Confirmed the demand of Service Tax amount of Rs.1,62,764/- under the proviso

to Section 73(1) of the Finance Act, 1994;

> Ordered to pay interest under Section 75 of the Finance Act, 1994 on the above

demand of Service Tax.

► Imposed a penalty of Rs.1,62,764/- under Section 78 of the Finance Act, 1994;

► Imposed a penalty of Rs.10,000/- under Section 77 of the Finance Act, 1994.

6. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal on following grounds:

► The adjudicating authority has erred in law and on facts. The officer has not

considered their request of online hearing on 23.03.2022 and also not considered

the written and detailed submission submitted on 23.03.2022. The submission

contained reconciliation of Service Tax Returns and Income Tax Return/ 26AS.

► The order passed by the adjudicating authority is without considering the detailed

submission and without giving them the opportunity of being heard. The order

passed by the adjudicating authority is arbitrary in nature and needs to be

quashed.

7. It is observed that the appellant is contesting the demand of Service Tax along

with interest & also imposition of penalty totally amounting to Rs. 3,35,528/- [i.e. Service

Tax Rs.1,62,764/-, Penalty Rs. 1,62,764/- & Rs.10,000/-] confirmed / imposed under

Section 73(1), Section 78 and Section 77 of the Finance Act, 1994, respectively. Upon

scrutiny of the appeal papers filed by the appellant on 27.05.2022, it was noticed that

they had not submitted any proof of pre-deposit in terms of Section 35F of the Central
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8. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7.5% of the duty in case where duty and

penalty are in dispute or 7.5% ofpenalty where such penalty is in dispute. Relevant legal

provisions are reproduced below:-

"SECTION 35F: Deposit of certain percentage of duty demanded or
penalty imposed beforefiling appeal. - The Tribunal or the Commissioner
(Appeals), as the case may be, shall not entertain any appeal -

(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and
penalty are in dispute, or penalty, where such penalty is in dispute, in
pursuance of a decision or an order passed by an officer of Central Excise
lower in rank than the [Principal Commissioner of Central Excise or
Commissioner of Central Excise];"

9. The appellant was, therefore, called upon vide letter F.No. GAPPL/COM/STP/

1150/2022-APPEAL, dated 14.06.2022 to furnish proof of pre-deposit / copy of pre-

deposit challan as required under Section 35F of.the Central Excise Act, 1944 to entertain 0
the appeal filed by them. Reminder letters F.No. GAPPL/COM/STP/1150/2022-APPEAL,

dated 29.11.2022 and 13.12.2022 were also issued to the appellant to make the pre-

deposit in terms of Board's Circular No.1070/3/2019-CX, dated 24.06.2019.and to

submit the document evidencing payment within 10 days / 7 days, respectively, of

receipt of the letters. They were also informed that failure to submit proof of pre-deposit

would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944.

10. The appellant, vide letter dated 20.12.2022, have informed that they had Service

Tax Registration Number but do not have GST Number. They have applied for the

temporary registration but unable to pay through the portal. They also informed about

approaching to range office to resolve the issue of pre-deposit. Despite of lapse of a

substantial time, neither any communication was received from the appellant, nor did

they submit evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX,

dated 24.06.2019. It is observed that though sufficient time was granted to the appellant

to make the payment of pre-deposit in terms of the above Circular, they have failed to

furnish any proof ofpayment ofpre-deposit of 7.5% of the duty/ Tax.

11. In terms of Section 35F of the Central Excise Act, 1944, the Tribunal or

Commissioner (Appeals), as the case may be, shall not entertain any appeal unless the

appellant has deposited 7.5% of the duty, in case where duty or duty and penalty are in

dispute. These provisions have been made applicable to appeals under Section 85 of the

.. Finance Act, 1994. Hence, this autho-rity is bound by the provisions of the Act and has no

,,;;'1>-"'~'~P!tw tts or jurisdiction to interpret the mandate of Section 35F in any other manner. As
~s.-
~%-

3:
· " .
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such, I hold that for entertaining the appeal, the appellant is required to deposit the

amounts in terms of Section 35F, which was not done. I, therefore, dismiss the appeal

filed by the appellant for non-compliance of the provisions of Section 35F of the Central

Excise Act, 1944.

12. In view of the above, the appeal filed by the appellant is dismissed for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide Sub-section (5) of Section 85 of the Finance Act, 1994.

13. sRlamaf errafRt{ sfrRqztt 5qtaah a fa#a star?t

The appeal filed by the appellant stands disposed of in above terms .

(Ajay {umar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RPAD / SPEED POST

.+
(Akhilesh Kumar)

Commissioner (Appeals)

Date:0g.03.2023
•

5

0

0
To,
M/s. Joy BaxiAssociates,
603, Shalin Complex,
Sector-11, Gandhinagar-382011,
Gujarat.

Copy to: 

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Deputy/Assistant Commissioner, CGST & C.Ex., Division-Gandhinagar,

Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).

5.Guard File.

6. P.A. File.




